#36.20(2) 5/20/70

Memorandum 70-51

Subject: Study 36.20(2) - Condemnation {(The Right to Take--Tentative
Statute )

Attached is the Tentative Statute which incorporates the policy
decisions made at the last meeting.

We have revised Section 300 (page 24) to reflect the Commission's
action at the last meeting. This section, as revised, should be tenta-
tively approved.

Sections 310~315 will be considered in a separate memorandum and
consideration of these sections should be deferred until that memorandum

is considered.

i Respectfully submitted,

John H. DeMoully
Executive Secretary




COMPREHENSIVE STATUTE § 1
Tentatively approved April 1970
DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

§ 1. BShort title

1. This code shall be known as the Eminent Domain Code.
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COMPREHENSIVE STATUTE § 3

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 3. Consgtitutionality

3. If any provision or clause of this cede or application theresof
to any person or circumstances is held invalid, such invalidity shall
not affect other provisions or applications of the code which can be
given =ffect without the invalid provision or application, and to this

end the provisions of this code are declared to be severable.
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COMPREHENSIVE STATUTE § &

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 4. Construction of code

4., Unless the provision or context otherwise requires, these
preliminary provisions and rules of construction shall sovern the

construction of this code.
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COMPREHENSIVE STATUTE §& 5

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 5. Effect of headings

5. Division, chapter, article, and sezction headings do not in

any manner affect the scope, mweaning, or intent of the provisions of

thig code.
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COMPREHENSIVE STATUTE § 6

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 6. References to statutes

6. Whensver any reference is made to any portion of this code or
to any other statute, such reference shall apply te all amendments and

gdditions heretofore or hereafter made.
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COMPREHENSIVE STATUTE § 7

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 7. "Division," " "article," "section," "subdivision," &nd "para-

graph”

chapter,

7. Unless otherwise expressly stated:

(a) "Division" means a division of this code.

(b} "Chapter" means a chapter of the division in which that term
oceurs.

{c) "Article" means an article of the chapter in which that term
occurs.

(@) "Section" means a section of this code.

(e) "Subdivision” means a subdivision of the section in which that

term occurs.

(f) "Paragraph" means a paracraph of the subdivision in which that

term occurs.
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COMPEEHENSIVE STATUTE § 8

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 8. Construction of tenses

8. The present tense includes the past and future tenses; and the

future, the present,
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COMPREHENSIVE STATUTE § &

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 9. Construction of genders

§. The masculine gender includes the feminine and n=suter.
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COMPREEENSIVE STATUTE § 10

Tentatively approved april 1970
Preliminary Provisions and Construction

§ 10. {onstruction of singular and plural

10. The singular number includes the plural; and the plural, the

singular,
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COMPREHENSIVE STATUTE § 1l
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 11. "Shall" and "may"

11. "Shall" is mandatory and "may" is permissive.
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COMPREHENSIVE STATUTE § 100

Tentatively approved April 1970

DIVISION 2. WORDS AND PHRASES DEFINED

§ 100. Application of definitions

100. Unless the provision gr context otherwise requires,

these definitions govern the construction of this code.
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COMPREHENSIVE STATUTE § 101

Tentatively approved April 1970

Words and Phrases Defined

§ 101. Property

101, "Property" includes real and personal property and any
right or interest therein and, by way of illustration and not by
wvay of limitation, includes rights of any nature in water, subsur-
face rights, airspace rights, flowage or flooding easements, air-
craft noise or operation easements, rights to llmit the use or
development of property, public utility franchises, and franchises

to collect tolls on a bridge or highway.

Comment. Section 101 is intended to provide the broadest possible
definition of property and to include any type of interest in property
that may be required for public use. It is expected that this defini-
tion will be improved as the Commission's work on condemmation law

progresses.
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COMPREHENSIVE STATUTE § 102

Tentatively approved April 1970

Words and Phrases Defined

§ 102. Neonprofit college

102. "Nonprofit college" means an educational institution that is
authorized to exercise the power of eminent domain under Section 0051

of the Education Code.

Comment. Section 30051 is a new section to be added to the Education

Code in the legislation relating to the right to take.
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COMPREHENSIVE STATUTE § 104

Tentatively approved April 1970

Words and Phrases Defined

§ 104. City

10k. "City" includes city and county.
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CCMPFREHENSIVE STATUTE § 105
Tentatively spproved April 1970

Words and Phrases Defined

§ 105. County

105. "County" includes city and county.
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COMPREHENSIVE STATUTE § 106

Tentatively approved April 1970

Words and Phrases Defined

§ 106. Locel public entity

106. "Local public entity" means any public entity other then

the state.
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Words and Phrases Defined

§ 107. Person

COMPREHENSIVE STATUTE § 107

Tentatively approved April 1970
Aewised May 1970

107. "Person” includes any public entily, individual,

association, organization, partnership, trust, or corporation.
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COMPREHENSIVE STATUTE § 108

Tentatively approved April 197
Revised May 1970

Words and Phrases Defined

§ 108. Public entity

108. '"Public entity" includes the state, a county, city,
district, publiec authority, public asgency, and any other

political subdivision in the state.

Comment. Subject to further review, the Commission has determined
that, if "publle corporations® are granted the power of eminent domaln,
the term "public corporation"” will be defined and a section included
which provides that, "unless otherwise provided by statute, a public
corporation shall have the seme rights, powers, and duties as a local

public entity."”
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COMPREHENSIVE STATUTE § 109

Tentatively approved April 1970

Words and Phrases Defined

§ 109. State

109. "State" means the State of Celifornia and includes

the Regents of the University of California.
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COMPREHENSIVE STATUTE § 110

Tentatively approved April 1970

Words and Phrases Defined

§ 110. Statute

110. "Statute" means a constitutional provision or statute,

but does not inelude a charter provision or ordinance.
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CCMPREHENSIVE STATUTE § 200 et seq.

Staff recommendation
DIVISION 3. GENERAL FROVISIQNS

Chapter 1. Right of eminent domain may be exercised only as provided
in this code unless otherwise specifically provided by

statute.
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COMPREHENSIVE STATUTE § 300 et seq.

Staff recommendation
Revised June 1970

DIVISION 4. THE RIGHT TO TAKE

CHAPTER 1. GENERAL PROVISIONS
§ 300. Condemnation permitted only for a public use
§ 301. Condemnation permitted only where authorized by statute

¢ 302. Condemnation permitted only when necessity established

§ 303. Right to acquire a fee or any lesser interest

§ 30k. Joint exercise of condemnation power pursuant to Joint
Powers Agreements Act

-

CHAPTER 2. LIMITATIONS ON TAKINGS BY LOCAL PUBLIC ENTITIES
Article 1. Resclution of necessity
§ 310. Resocluticn of necessity required
§ 311. Contents of resclution
§ 312. Adoption of resclution
§ 313. Effect of resclution
§ 314. Public hearing
§ 315. Notice of hearing
Article 2. Extraterritorial condemnation

§ 320. Condemnation outside territorial limits

CHAPTER 3. LIMITATIONS ON TAKINGS BY PUBLIC UTILITIES

§ 350 et seq.

CHAPTFR 4. LIMITATIONS ON TAKINGS BY COTHER CONDEMNCRS

§ 380 et geq.’
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CCMPREHENSIVE STATUTE § 300 et seq.

Staff recommendation
Revised June 1970

CHAPTER 5. FUTURE USE

& LOO et seq.

CHAPTER 6. SUBSTITUTE CONDEMWATION
§ 410 et seq.

§ 415. Condemnation to provide access to public road

CHAPTER 7. EXCESS CONDEMNATION

§ 420 et seq.

CHAPTER 8. MORE NECESSARY PUBLIC USE

§ LS50 et seq.

CHAPTFR 9. FRELIMINARY LOCATTON, SURVEY, AND TESTS

§ 500 et seq.

CHAPTER 10. FAILURE TO DEVOTE PROPERTY TQ USE FOR WHICH TAEKEN

§ 510 et _seq.

5/15/70-23



COMPREHENSIVE STATUTE § 300

Staff recormendation

The Right to Take

DIVISION 4. THE RIGHT TO TAKE

Chapter 1. QGeneral Provisions

Article 1. Public Use and Necessity

§ 300. Condemnation permitted only for a public use

300. The power of eminent domain may be exercised only to
acquire property for a public use. Where the legislature pro-
vides by statute that a use, purpose, object, or function is one
for which the power of eminent domzin mey be exercised, such
action is a declaration by the legislature that such use, purpose,

object, or function is a public use.

Note: Notwithstanding the second sentence of Section 300, whether
any specific use, purpose, and the like is in fact a "public

use" remains a justiclable issue.
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COMPREHENSIVE STATUTE § 301

Tentatively approved April 1970

The Right to Take

$ 30L. Condemnation permltted only where authorized by statute

301. The power of eminent domein may be exercised to
acquire property for a public use only by a person authorized
by statute to exercise the power of eminent domain to acquire

such property for that use.
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COMPREHERSIVE STATUTE § 302

Tentatively approved May 1970

The Right to Take

§ 302. Condemnation permitted only when necessity established

302. Before property may be taken by eminent domain, all
of the following must be established:

{a) The proposed project is a necessary project.

{b) The proposed project is planned or located in the
manner which will be most compatible with the greatest public
good and the least private injury.

(c) The property sought to be acquired is necessary for

the proposed project.
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COMPREHENSIVE STATUTE § 3G3

Tentatively approved april 1970
The Right to Take

§ 303, Right to acquire a fee or any lesser intersst

303. Except to the extent 1imited by statute, a
public entity, public utility, or nonprofit college that is authorized
to acquire property for a particular use by eminent domain may exercise
the power of eminent domain to acquire the fee or such other right or

interest in property that is necessary for that use.

Comment. Section 303 supersedes Section 1239 of the Code of Civil Pro-
cedure insofsr as that section specified the type of interest--whether a fee
or lesser interest--that might be acquired by eminent dcmain.

Section 303 generally codifies the former law that permitted a public
entity to take whatever interest it determined to be necessary. See Code
Civ. Proc. § 1239(4)(local public entities). However, under former law,
most privately owned public utilities were permitied to acquire only an ease-
ment unless the taking was for "permansnt buildings.” See Code Civ. Proc.

§ 1239(1).

"Property” is broadly defined in Section 10l of the Comprehensive Statute
to include the fee or any interest or right in property.

Note. Only the interest that is necessary for a particular use may be
taken. The decision of what interest is necessary and the procedures for
making such decision and the related decisions concerning the issues of

"necessity" are a separate subject.



COMPREHENSIVE STATUTE § 30l
Tentatively approved February 1970

Revised April 1970
Tevized Moy 1970

The Right to Take

§ 304. Joint exercise of condemnation power pursuznt to Joint Powers
Agreements act

34, (&) As used in this section, "public agencies” includes
all those sgencies included within the definition of "public agency"
in Section 6500 of the Government Code.

(b} Two or more public agencies may enter into an agreement
for the joint exercise of their respective powers of eminent domain,
whether or not possessed in common, for the aeguisition of
property as a single parcel. Such agreement shall be entered into
and performed pursuant to the provislons of Chapter 5 (commencing

with Section 6500) of Division 7 of Title 1 of the Government Code.

Comment. BSection 30h authorizes several public agenetes to acquire
a particular parcel under the Joint Powers Agreements Act, not only where the
particular percel is needed for a joint project but also where each of the
agencies requires a portion of the parcel for its own purposes. The section
is based on former BEducation Code Section 15007.5. Section 15007.5, however,
applied only where a school district was a party to the joint powers agree-

ment, and Section 304 is not so restricted.

5/15/70-28



COMPREHENSIVE STATUTE § 310

Tentatively avproved May 1570

The Right to Take

Article 2. Iocal Public Entities

§ 310. Resolution of necessity required

310. An eminent domain proceeding may not be commenced
by a local public entity until after its governing body has
adopted a resclution of necessity that meets the requirements

of this chapter.
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COMPREHENSIVE STATUTE § 311

Tentatively approved May 1970

The Right to Take

§ 311. Contents of resoclution

311. The resclution of necessity shall expressly set forth all
of the following:

{(a) A description of the proposed project.

(b) A description of the property to be acquired for the
proposed project. Such description shall identify each parcel of
property to be acquired which is held in separate ownership.

{c} A declaratlon that the legislative body of the local public
entity has found and determined that the public interest and necessity
require the proposed project.

{(d) A declarstion thet the legislative body of the local public
entity has found and determined that the proposed project is planned
or located in the manper which will be most compatible with the
greatest public good and the least private injury.

{(e) A declaration that the legislative body of the local public
entity has found and determined that the property described in the
resclution is necessary for the project.

(f) The specific statute zuthorizing the local public entity
to exercise the power of eminent domain to acquire such property for

such use.
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COMPREHENSIVE STATUTE § 312

TentaLlvely approved May 1970

The Right to Take

% 312. Adoption of resolution

312, rhe resolution of necessity must be adopted by a
vote of not less than two-thirds of all of the members of the

governing body of the local public entity.
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COMPREHENSIVE STATUTE § 513

Tentatively approved May 1970

The Right to Take

§ 313. Effect of resolution

313. {a} If the property described in the resolution

is located entirely within the boundaries of the local public

entity, the resolution of necessity conclusively establishes

the matters referred to in Section 302.

(b) If the property described in the resolution is not

located entirely within the boundaries of the local public

entity, the resolution of necessity creates a presumption that

the matters referred to in Section 302 are true. This presump-

tion is a presumption affecting the burden of producing

evidence.

TNote:

Tentative approval of this section does not foreclose further
review or changes providing broader justiciability of the
matters covered herein. Nor does it affect in any way the
Justiciability of such issues as "excess condemnation,"
"substitute condemnation," 'protective condemnation,”

"future use,” and the like. The issue whether the resolution
mzy be attacked ty = showing of actual fraud has been

expressly reserved.
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COMPREHENSIVE STATUTE § 31b

Staff recommendation

The Right to Take

§ 314. Public hearing

314. 4 resolution of necessity mey be adopted only
after the governing body of the local public entity has held
a public hearing at which interested persons are provided
a reasonable opportunity to express their views on the matters
to be determined by the resolution. The determination by the
governing body of the local public entity as to what consti-

tutes a reasonable opportunity to present views is concluslve.
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COMPREHENSIVE STATUTE § 315

Staff recommendation

The Right to Take

§ 315. Notice of heering

315, (a) Notice of the public hearing shall be glven
as provided in this section.

{v) The notice of the hearirg shall include all of the
followlrng informetion:

(1) A statement that the governing body of the local public
entity is holding a public hearing to determine whether the right
of eminent domain should be exercised to acquire property.

(2) The general nature of the project for which the property
is to be acguired.

(3) The general location or situs of the parcel or parcels
of property to be considered at the hearing.

(4) The time and place of the hearing.

{c) The notice of hearing shall be published as provided in
Section 6061 of the Government Code ai least 15 days before the
date set for the hearing.

{(d) A copy of the notice shall be mailed by first class
mil to each person whose interest in property is to be acquired

by eminent domain if the name and address of such person appears
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COMPREHENSIVE STATUTE § 315

Staff recommendation

on the last equalized county assessment roll (including the
roll of state-assessed property) or is known to the clerk or
secretary of the local public entity. The notice shall be
mailed at least 15 days before the date set for the hearing.
(e) Certificates or affidavits shall be filed with the
clerk or secretary setting forth the time and manner of com-
pliance with the requirements of subdivisions (¢) and (4).
(f) A defect, error, or omission in the notice, the
certificate or affidavit of the clerk or secretary, the
publication or mailing of notices, or failure of the person
having an interest in the property to receive notice, does
not invalidate any eminent domain proceeding or affect the

right to commence or maintain any eminent domain proceeding.
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COMPREHENSIVE STATUTE § U415

Tentatively approved april 1570
Revised May 1970

The Right to Take

§ 415. Condemnation to provide access to public road

415. {a) Where a public entity acquires property for a public
use and exercises or could have exercised the right of eminent domain
to acquire such property for such use, the public entity may exercise
the right of eminent domaln to acquire such additional property as is
reasonably necessary to provide access to an exlsting public road
from any property which is not acquired for such public use but which
is eut off from access to a public road as a result of the acquisition
by the public entity.

(b) Where a public entity has furnished, offers to furnish, or
will furnish,according to a specific plan, access to property cut off
from access to a public road as a result of the acquisition of prop-
erty for public use by the public entity, such fact shall be taken
into account in determining the damage to the property which is not

acquired for public use.

Comment. Section 415 provides explicit statutory recognition of the
right of a public condemnor that acquires property for a public use to
condemn such additional property as is necessary to provide access to
property not taken which would otherwise lack access as a result of the
acquisition. The access road need not be one that is open to the public.

Although no explicit statutory or decisional authority for such 2 taking
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COMPREHENSIVE STATUTE § 415

Tentatively approved April 1970
Revised May 1970

exists in California, the right to exercise the power of eminent domain
for such purpose probably would be necessarily implied from the right
to take property for the public improvement itself. Such a taking would

be & taking for a public use. E.g., Department of Public Works v. Farina,

29 I11.24 474, 194 W.E.2d 209 (1963); Luke v. Mass. Turnpike Auth., 337

Mass. 304, 149 W.E.2d 225 (1958); May v. Chio Turnpike Comm., 172 Chic 5t.

555, 178 N.E.2d 920 {1962); Tracy v. Preston, Director of Highways, 172

ohio St. 567, 178 N.E.2d 923 (1962).

Subdivision {b) of Section 435 is included to insure that, where a
copdemnor provides an access rcad to property to replace lost access or
offers to meke such provision, the provision or offer will receive
proper consideration as a mitigating factor in determining compensation

for the damage, if any, to the property not acquired.

llote: The basic public use issue raised by this section, i.e., whether
the taking of property to provide private access to private
property constitutes a public use, is subject to further review

by ithe Commission.
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COMPREHENSIVE STATUTE

Staff recommendation

DIVISICN 5. JUST CCMPENSATION AND MEASURE OF DAMAGES

CHAPTER 1. GENERAI PROVISIONS
Right to just compensation
Measure of damsges
"Fair market value” defined
Effect of imminence of condemnaticn
Date of wvaluation
The larger parcel
Effect of condemnation use on after-market value
Machinery, equipment, and fixtures
Churches snd cther property devoted to unique cor
special use
Harvesting and marketing of crops

CHAPTER 2. RELOCATION EXPENGSES

CHAPTER 3. ADDBITIONAL ITEMS OF COMPENSATICHN
Refinancing costs
Net rental loss

Expense of plans rendered unusable

CHAPTER 4. PRORATION OF TAXES

CHAPTER 5. DELAY CCMPENSATICN (INTEREST)

CHAPTER 6. LITIGATION EXPENSES
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COMPREHENSIVE STATUTE

Staff recommendaticn

DIVISICH 6. APPORTIONMENT AND ALLOCATION OF THE AWARD
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COMPREHENSIVE STATUTE

Staff recommendation

DIVISION 7. DEPOSIT CF PROBABLE JUST COMPENSATION PRICR TO

JUDGMENT; OBTAINING POSSESSION PRICR TO FINAL JUDGMENT

See California Law Revision Commission,

Tentative Recommendation and A Study

Reiating to Condemnation Law and Proge-

dure: Number 1--Possession Pricr to

Final Judgment and Related Protlems, 1101,

1142-1166 (Septeumber 1967).
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CHAPTER
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CHAPTER 9.

CHAPTER 10.
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COMPREHENSIVE STATUTE

Staff recommendation
DIVISION 8. PROCEDURE

JURISDICTION AND VENUEL
COMPLATNT

SUMMONS

PARTIES

ANSWER

TRIAL PRACTICE
JUEGMENT

PAYMENT OF JUBGMENT
ABANDONMENT

NEW TRIALS AKD APPEALS
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COMPREHENSIVE STATUTE

Staff recommendation

DIVISION G. EXCHANGE OF VALUATICH DATA
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COMPREHENSIVE STATUTE

Staff recommendation

DIVISION 10. ARBITRATION COF COMPENSATION IN

ACQUISITIONS OF PROPERTY FOR PUBLIC USE

See Recommendation of California Law Revision

Commission Relating to Arbitration of Just Com-

pensation {September 1963)
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CIVIL CODE § 1001

Tentatively approved April 1970

Sec. » Section 1001 of the Civil Code is repealed.

1003+ - -Any-persen-mayy-without-further-legisiative-aetiony
aequire-private-properiy-for-any-use-speeified-in-Seetion-1238
of-the-Cede-of-Civil-Procedure-either-by-eonsent-of-the-ovner-or
by-preceedingo-had-under-the-provicionc-of-Titie-Fy ~Part-3y-eb-the
Gede-ef-Si?il-Preeedurei-aaﬂ—any—persea—seekiag—*a—aeqnire-preyer*y
for-any-of-the-uses-mentioned-in-sueh-Pitle-ie-Lan-agent-ef-the
S#ate,ﬂ-e?-a-ﬂgersea-in-eharge-ef—eueh-use;ﬂ—wi%hia—the-neaaing
of-these-terme-as-used-in-enek-Yisles--This-seesion-shald-be-in
foree-frem-ard-after-the-fourth-day-of-Aprily-eighteen-hundred-and

seveRty-£wex

Comment. Section 1001 is repealed because it and Section 1238 of
the Code of Civil Procedure {alsoc repealed) are superseded by Section
300 of the Eminent Domain Code and by specific statements of the con-
demnation asuthority of particular persons for particular public uses

which are found in the varlous codes.

b/15/70-11



1 CODE OF CIVIL PROCEIURE § 1238

Tentatively approved April 1970

Sec. - Section 1238 of the Code of Civil Procedure is repealed.
1238.--Subject-te-the-provisions-of-this-title y~the-right-of
eminent~domain-nay-bo-exereised-in-behall-of -the-folrowing-pubiie

WBeB+

Subdivision 1

tv--Fortifisationsy-pagaiinesy-arsenaisy-Navy-yardsy -Navy-and
Army-stationsy-2ightheowsos y-range -and-besucn-lightsy-g0ant -surveysy
apd-all-ether-pubkie~uses-autherised-by-she-Uevernment -ef-the~-United

Statesy

Comment. Subdivision 1, vhich was intended to authorize tsking for
federsl purposes, is not continued since it no longer serves any useful
purpose. The 1872 Code Commissioner's Note to subdivision 1 cites two
California cases expressing doubt that the federal government had an
independent right of emipent domain. Tt is now clesr, however, that federal
eminent domain power is not dependent on state authority and camnot be

limited by the state. Kohl v. United States, 91 U.S. 367 (1875); C. M. Patten

& Co. v. United States, 61 F.2d 970 (9th Cir. 1932).
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CODE OF CIVIL PROCEDURE § 1238

Tentatively approved April 1970

Subdivision 2

Er--Pubiie-builéinga-and—greunda-fer-uee-ef-a—state;-er—any
stase-inatitutiens-exr-any-institubion-within-the-Biate-of-Califernia
whieh-ia-exempt-fram-taxa%iea—under—%he-previsiens—ef-Seetiea-la;-e#
Artiele-XIII-ef-the-eensti%utien-a?-the-State-ef-ealiferaiay-and-all
other-publie-uses-autherized-by-tshe-Legislature-of-the-State-of

Saiiferniay

Coment. Insofar as subdivision 2 authorizes takings for state pur-
poses, it is unnecessary because it has been superseded by the much broader
condemnation powers conferred upon the Director of the Department of General
Services and the State Public Works Board. See Govt, Code §§ 1h660-14662.
See also Govt. Code §§ 15853-15858. Insofar as the subdivision might
authorize condemnation on behalf of a state other than California, 1t is
not continued. Takings under the eminent demain power of one state for
the benefit of another state raise serious problems under the public use
doctrine. BSee 1 P. Nichols, Eminent Damain § 2.112 (3d ed. 1964). If
property is to be condemned by or for another state for a particular pur-
pose, the taking should be authorized by & specific statute dealing with
the specific situation. E.g., Water Code § 5901, Art. VI, § A (Klamath
River Basin Compact). The authorization in subdivision 2 for acqguisitions
for nonprofit colleges and universities {"institution . . . which is exempt
from texation under the provisions of Section la, of Article XITT of the
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CODE OF CIVIL PROCEDURE § 1238
Tentatively approved April 1970

Constitution of the State of California") is continued in Section 30051 of
the Education Code. The reference in subdivislon 2 to "all other public
uses authorized by the Legislature of the State of California" was super-

fluous and had no substantive effect.
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CODE OF CIVIL PROCEDURE § 1238

Tentatively approved May 1970

-

Subdivision 5

Br--Readey-tunneisy-ditehbesy-fliumesy-pipedy-aerinl-ard-surfaece
sramvoys-ard -@umping-piaees-for-werking-minesi-aise-eubietey-natural
er-ptherwisey-for-the-fiewy-deponit-er-eonduet-af-tailings-er-refuse
matter-from-minest-alpe-an-oceeupaney-in-cormen-by-she-owaers-or
pessessers-of-different-mines-ef-any-piaee-for-the-flewy-depesity-or

eonduet-of-tatiings-er-refuse-mabier-frop-their-severni-minesy

Comment.‘ Subdivision 5 is not continued. It is clear from the language
of the subdivision itself, and from the statute that it superseded {Cal.
Stats. 1870, Ch. CCCCIV, p. 569), that the Legislsture intended to authorize
takings by individual mine owners to facilitate the working of thelr mines.
However, the California courts have refused to give the subdivision its

intended application or any effect whatscever. Sutter County v. Nichols,

152 Cal. 688, 93 P. 872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. 1482,

15 P, T4 (1887); Lorenz v. Jacob, 63 Cal. 73 {1883); Consolidated Channel” Co.

v. Central Pac. R. Co., 51 Cal. 269 (1876). Although the courts have not

held the subdivision unconstitutional, they have invoked the constitutional
doctrine of public use to prevent any takings under the subdivisgion. The
only possibie application of the subdivision might bave been under the former
Placer Mining District Act (Pub. Res. Code §§ '2401-2512, repealed Cal. Stats.

1953, Ch. 1365, § 1, p. 2935). See Black Rock Placer Minin_Dist. v. Summit
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CODE OF CIVIL PROCEDURE § 1238

Tentatively approved May 1970

Water & Irrigation Co., 56 Cal. App.2d 513, 133 P.2d 58 (1943). Although

the repeal of that act did not affect the existence or powers of any
district previously orgenized pursuant to the repealed act, there are no
such districts presently reporting financial transactions to the State

Controller. See Financial Transactions Concerning Special Districts in

California (Cal. State Controller 1965-66). The repeal of subdivision 5

does not, of course, affect in any way the power of the appropriate public
entity to provide a byroad where necessary or desirable under the Street

Opening Act of 1903. See Sts. & Hwys. Code §§ 4008, h00B.1, 4090.
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CCDE COF CIVIL PROCEDURE § 1238.7

Tentatively approved March 1970

Sec. . Bection 1238.7 of the Codg of Civil Procedure is
repealed. i

3238+7v--Bubjeet-teo-the-provisions-of-thie-bisley-the-right
of-epinent-domain-may-be-enereised-in-behalf-of-the-folleving
pubiie-aeeéf

2s--Properiy-ac-a-seuree-of-earth-fill-material-for-use-in-ike
development-eof-a-secheel-gite-by-a-sehopl-distriet-whieh-is-gituated
wheily-er-parsly-within-s-eity-or-eity-and-ecunsy-having-in-exeess
ef-150,000-popuinticn-and-an-average-population-per-square-mile-of

Eere-than-4y500-persenss

Comment. Section 1238.7 is repealed as unnecessary since Section
1047, which is added'to the Fducaetion Code, permits condemmnation of any
property necessary to carry out the functions of the district and there-
fore would permit condemnstion of an earth fill source. See also Section

350 of the comprehensive statute.

L/15/70-50



EDUCATION CODE § 1047

Tentatively approved March 1970
Revised April 1970

SCHOOL DISTRICTS

§ 1047. Power of eminent domain

Sec. . Bection 1047 is added to the Education Code, to read:
1047. The governing board of any school district may condemn any
property necessary to carry out any of the powers or functions of the

district.

Comment. Section 1047 supersedes the grant of condemnation authority
formerly contained in subdivision 3 of Section 1238 of the Code of Civil
Procedure {condemnation authorized for "public bulldings and grounds for
the use . . . of any . . . school district"). It continues the prior
euthority of school districts to condemn for school purposes. E.g.,

Hayward Union High School Dist. v, Madrid, 234 Cal. App.2d 100, 121, L4

Cal. Rptr. 268, (1965){"The district bad the right to condemn for any
schocl purpcse and on acquisition, to change to some other school purpose

any time during its ownership of the property."}. Kern County High School

Dist. v. McDonald, 180 cal. 7, 179 P. 180 (1919). See also Anaheim Union

High School Dist. v. Vieria, 241 Cal. App.2d 169, 51 Cal. Rptr. 94 {1966)

{future use}; Hayward Union High School Dist. v. Madrid, supra (temporary

use for school purposes with resale to follow within several years);

Woodland School Dist. v. Woodland Cemetery Ass'nm, 174 Cal, App.2d 243, 34k

P.2d 326 (1959)(school purposes may be a more necessary public use than

private cemetery).

The sectilon is, of ccurse, subjcet to gpecific limitations that may
be igposed on the exercise cf the power of emdnent domain. See Education
Code Section 1048.
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EDUCATION CODE § 1047 (cont.)

Tentatively approved March 1970
Revised april 1970

Section 1047 grants a school district (defined in Section L1) the power
of eminent domain to acquire any property necessary to carry out any of the
powers or functions of the district. Thus, for example, & school district
may condemn property outside its boundaries, subject te such limitations as
are provided by statute, even though the pertinent statute dces not expressly
grant the district the power of eminent domain. E.g., Education Code Section
15009. It should be recognized, however, that a school district is an agency
of limited authority and may engege in only those functions authorized by

statute. E.g., Yreka Unlon High School Dist. v. Siskiyou Union High School

Dist., 227 Cal. App.2d 666, 39 Cal. Rptr. 112 (1964); Uhlmenn v. Alhambra

City High School Dist., 221 Cal. App.2d 228, 34 Cal. Rptr. 341 (1963).

In some cases, & particuler statute may expressly grant school districts
the powers of eminent domain for a particular purpose. E.g., Bducation Code
Section 6726 (operation of a technical, agricultural, and natural rescurce
consexrvation school). These specific grants of condemmation authority are
not to be construed to limit the board grant of such aunthority under See-
tion 1047.

Private schools which are not of the collegiate grade may not exercise

the power of eminent domain. Yeshiva Torath Emeth Academy v. University of

So, Calif., 208 Ccal. App.2d 618, 25 Cal. Rptr. 422 (1962). It is also not
permissible for & private citizen to acquire property by eminent domein for

the operation of a public school. People v. Oken, 159 Cal. App.2d u56, 32k

P.2d 58 (1958).
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EDUCATION CODE § 1048

Tentatively approved-March 1970

g 1048. Acquisition of property for utility purposes

Sec. . Bection 1048 is added to the Education Code, to read:

1048. The governing board of & school district may acquire
property in an adjoining school distriet by lease, or purchase and
dispose of such property in the same msnner as property within the
boundary of the district is purchesed and disposed of, where the
acquisition of such property is deemed necessary by the governing
beard for use as garages, warehouse, or other utility purposes.

The power of eminent domain shall not be applicable and such
acquisitions by purchase shall be subject to the approval of the

governing board of school district in which the property is located.

Comment. Section 1048 continues without change the provisions of

former Education Code Sectlon 16003.
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EDUCATTON CODE § 15007.5

Tentatively approved March 1970

Bec. . . Section 15007.5 of the Fducation Code 1is repealed.

lggg?v51—-Ehe-geverninghbeard-ef-aay-seheel-distiiet-mnyaea#e?
iﬁte-an—agreemeﬂt-with-the-gave?aing-bedy-ef—any—pubiie-ageneyhfer
%he-aaint-exereise-by-saeh—seheei-éistriet-aa&-aueh-agensy-sf-their
reepective- poveres-of-emineni-domainy -vheither-or-noi-posseceed-4in
eemman,-ﬁar-the-aequisi%iea-ef—real—praperty-as-a-aingie-pareels
Bueh-agreement-shall-be-entered-into-and-performed-pursuant-teo-the
previciens-ef-Chapter-5-{ cemmeneing-with-Seesion-6500)-0f-Divieion-7
af—Eitie-i-ef-the-severﬂmen%-Gede;-anﬂ-eaeh—pahiie-ageney—therein
designated-is-aushorized-+o-enber-into-cuch-an-agrecment-vith-the

geverning-beard-of-any-seheoi-dictriet-fur-suek-purposey

Comment. Bepticn 15007.5 is superseded By Section 360 of the

Eminernt Domzin &ode,
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EDUCATION CODE § 16003
Tentatively apﬁroved March 1970
Sec. . Section 16003 of the Education Code is repezled.,
iégeaq--The—geveraiag-beard-e£~a-seheel-distrie%—may—aeqaire
prepersy-in-an-adjeining-sehool-distriet-by-1easey-or-purehage-and
dispase-of-suech-property-in-the-save-magner-ap-propersy-within-the
beundary-of-the-distriet-ig-purehased-and-dicposed-efy-wvheve-the
aequisisien-ef-cueh-preperiy-ic-decned-neeesscary-by-the-governing
boayd-for-uce-as-garagesy-warehousey -o¥-other-utilidy-purposesy
The-pover-of-eninent-demain-ghall-not-be-appiicable-and-sueh
aeguisitieons-by-purehace-skhall-be-subjeeb-to-the-appreval-of-tke

governing-beard-of-pchool -distviet-in-which-the-property-ic-1oecated

Comment. Section 16003 is superseded by Section 1048 of the Educa-

tion Code.
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EDUCATION CODE § 23151 .

Tentatively approved March 1970
Revised April 1970

-

UNIVERSITY OF CALIFORNIA

Sec. . Section 23151 of the Bducation Code is amended to
read:

23151. The Regents of the University of Celifornia mey condemn
any property er-ipteresi-iherein-for-the-publie-buildings-and-grounds

necessary to carry out any of the powers or functions of the Univer-

sity of Californis urder-ihe-previsiers-ef-ike-Code-ef-Civil-Pre-
cedure-reinting-te-crirent-demnin . The Regents of the University
of California shall not commence any such proceeding in eminent domain

unless it first adopts a resolution by a two-thirds vote declaring
that the public interest and necessity require tha acguisition, con-
struction or completion by the Regents of the University of Cslifornia
of the public ilmprovement for which the property er-initeresi-therein
is required and that the property er-inserest-ihereir degeribed in

such resclution is necessary for the public improvement.

Comment. Section 23151 1s amended to meke clear that the condemnation |
authority of the Regents of the University of California is broad enough to
acguire any property or right or interest in property necessary to carry
out the functions of the University of California even though the property
is to be acquired for a project that does not clearly fall within the for-
mer languege "public buildings and grounds of the University of California.”

r See Section 310 of the comprehensive eminent domein statute.
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EDUCATION CODE § 23619

Tentatively approved Merch 1970
o Revised April 1970

STATE COLLEGE SYSTEM

Sec. . BSection 23619 is added to the Education Code, to read:

23619. Subject to the Property Acquisition law, Part 1t (com-
mencing with Section 15850) of Division 3 of Title 2 of the Govern-
ment Code, the trustees may condemn any property necessary to carry

out any of the powers or functions of the state colleges.

Comment. Sectlon 23619 supersedes subdivision 2 of Section 1238 of
the Code of Civil Procedure {"public buildings and grounds for the use
of a state, or any state institution") insofar as that subdivision may
relate to the state coliege system. The phrasing of Section 23619 is
based in part on subdivision (a) of Section 24503 of the Education Code,
which grants the right of eminent domain to acquire property necessary
for dormitories or other housing facilities, boarding facilities, student
union or activity facilities, vehicle parking facilities, or any cther
auxiliary or supplemental facilities for individual or group accomodation
for use by students, faculty members, or other employees of any ohe or
more state colleges. Section 23619 covers not only the facilities covered

by Section 24503 but also all other property necessary to the state college

gysten.
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EDUCATION CODE § 30051

Tentatively approved March 1970

NONPROFIT EDUCATIONAL INSTITUTIONS OF COLLEGIATE GRADE

Sec. . Chapter 3 {commencing with Section 30051) is added
to Divisicon 21 of the Education Code, to resd:
Chapter 3. Eminent Domain
30051. Any educetiomnal institution of collegiate grade, within
this state, not conducted for profit, may exercise the right of

eminent domain to acguire any property necessary to carry out any
of lts powers or functions.

Comment. Section 30051 continues the
grant of condemnation authority formerly found in subdivision 2 of Sec-
tion 1238 of the Code of Civil Procedure {"Public buildings and grounds
for the use of . . . any institution within the State of California which
is exempt from taxation under the provisions of Section la, of Article
XIII of the Constitution of the State of California"). See University

of So. Calif. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (193k), cert.

den., 295 U.S. 738 {1935); Redevelopment Agency v. Hayes, 122 Cal. App.26
777, 266 P.2d 105 {1954). Private schools which are not of the colleglate

grade may not exercise the power of eminent domain. Yeshiva Torath Emeth

Academy v. University of So. Calif., 208 Cal. App.2d 618, 25 Cal. Rptr.
422 (1962).
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GOVERNMENT CODE § 184

Tentatively approved April 1970

Sec. + Section 184 of the Govermment Code 1s repealed.
38U+ -Phe-Sbate-may-aequire-or-aubherige-athers-to-sequive
title-to-property-for-publie-use-in-the-eases-and-in-the-mede

provided-by-1awr

Comment. Section 184 is repealed as unnecessary.

4/15/70=59



GOVERNMENT CODE § 25350.5

Tentatively approved April 1970

COUNTIES

§ 25350.5. Power of eminent domain

Sec. . Bection 25350.5 is added to the Government Code, to
read:

£5350.5. The board of supervisors of any county may condemn any
property necessary to carry ocut any of the powers or functions of

the county.

Comment. Section 25350.5 supersedes the grant of condemnation authority
formerly contaeined in various subdivisions of Section 1238 of the Code of
Civil Procedure snd supplements the specific grants of such authority conteined
in this and other codes. BE.g., Govt. Code § 26020 (airports); Sts. & Hwys.
Code § 943 (highways). Its purpose is to give a county adequate authority to
carry out its functions.

Specific limitations may, of course, be imposed on the exercise of the
power of eminent domein. See Penal Code § 4106 (no industriasl farm mey be

established on land outside county without comsent of the affected county ).
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GOVERNMENT CCDE § 37350.5

Tentatively approved April 1970

CITIES

§ 37350.5. Power of eminent domain

Sec. . Section 37350.5 is added to the Government Code, to
read:

37350.5. The legislative body of any city may condemn any
property necessary to carry out any of the powers or functicns of

the clty.

Comment. Section 37350.5 supersedes the grant of condemnation authority
formerly contained in various subdivisions of Section 1238 of the Code of
Civil Procedure and supplements the specific grants of such authority
contained in this and other codes. E.g., Govt. Code § 37501 (public essembly
or convention halls); Sts. & Hwys. Code § 4090 (streets, walks, parking
places). Its purpose is to give a city adequate authority to carry out its
municipal functlons.

Specific limitations masy, of course, be imposed on the exercise of the
power of eminent domain under some circumstances. See Govt. Code § 37353(c)

(no existing golf course may be acquired by eminent demain).
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HEALTH AND SAFETY CODE § 8961

Tentatively approved April 1970

PUBLIC CEMETERY DISTRICTS

§ 8961. Power to acquire property by condemnation or otherwise

Sec. . Section B96l of the Health and Safety Code is amended
to read:

8961. The district may meintain a cemetery or cemeteries,
limited in use to burial in the ground of residents of the district
or of members of the family of a resident who has heretofore purchased

a burial plot , and for this purpcse may take and hold title to

property by grant, gift, devise, condemmation, lease, or any other

method .

Comment. Secticn 8961 is amended to make clear the right of public

cemetery districts to acquire and hold title to realty for cemetery purposes.
See 14 Ops. Cal. Atty. Gen. 252 (noting the confusion engendered by the
recodification of Sections 8961, 8962, and 8963). The term "condemnation"
preserves the grant of condemnation authority formerly contained in
subdivision 14 of Section 1238 of the Code of Civil Procedure (condemnation
authorized for "cemeteries for the burial of the dead, and enlarging and

adding o the same and the grounds thereof").
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PUBLIC RESCURCES CODE § 13070.1

Tentatively approved April 1970

RESCRT IMPROVEMENT DISTRICTS

§ 13070.1. Definition of “"scquire”

Sec. . Section 13070.1 is added to the Publiec Resources Code,
to read:

13070.1. As used in this chapter, "acquire" includes but is
not restricted to taking by condemnation, purchase, or lease, and

receiving by donation or dedication.

Comment. Section 13070.1 is added to give the term "acquire" used in
Section 13070 its broadest possible meaning end to insure that the repeal
of Code of Civil Procedure Section 1238 will not affect adversely the

districts formed under the Resort Improvement District Law.
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§ 610.
§ 611.
§ 612,
§ 613.
§ 614,
§ 615.
§ 616.
§ 617.
§ 618.
§ 619.
§ 620.
§ 621.
§ 622,
§ 623.
§ 625.
§ 626.

PUBLIC UTILITIES CODE §§ 610-627
Tentatively approved March 1370

PRIVATELY OWNED PUBLIC UTILITIES

ARTICLE 7. EMINENT DOMAIN

Article applies to "public utilities" only
Railroed corpcrations

Elgctrical corporations

Gas corporations

Heat corporations

Fipeline corporations

Telephone corporations

Telegraph corporations

Water corporations

Wharfingers

Ferries

Street railroad corporations

Motor carriers

Warehousemen

Resolution of Public Utilities Commission

Effect of resolution

4/15/70-64



PUBLIC UTILITIES CODE § 610

Tentatively approved March 1970

Sec. . Article 7 {commencing with Section 610) is added to
Chapter 3 of Part 1 of Division 1 of the Public Utilities Code, to read:

Article 7. Eminent Domain

§ 610. Article applies to "public utilities” only

610. This article applies only to a corporation or person thai is

& public utility.

Comment. Section 610 is included to make clear that this article extends
the right of eminent damain only to "public utilities” as defined in Section
216 ("service is performed for or the commodity delivered to the public or any
portion thereof”) and not to persons or corporations that are not subject to
regulation and rate control. It has been held that the exercise of the right
of eminent damein conclusively evidences an intention to devote the property
so acquired to a public use, thereby rendering the condemnor a public utility.

Producers Transp. Co. v. Railroad Comm'n, 176 Cal. 499, 505, 169 P. 59,

(1917). Compere McCullagh v. Railroed Comm'u, 190 Cal. 13, 210 P. 264 (1922).

This section is consistent with the holding in the Producers Transp. Co. case,
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PUBLIC UTILITIES CODE § 611

Tentatively approved March 1970

§ 611. Railroad corporations

61l. A reilroad corporation may condemn any property

necessary for the construction and maintepance of its railroad.

Comment. Section 611 grants "railroad corporations” (defined in Section
230) the right of eminent domain to acquire property necessary for the con-
struction end msintenance of its "railroad."” "Railrced”’is defined in Section
229 to mean in substance sll railrcad property fevoted to public use in the
transportation of persons or property. Thus, Section 611 suthorizes con-
demnation of any propefty necessary to carry out the regulated activities of
the railroad. It retains in substance the authority formerly found
in subdivision (g) of Section 7526 of the Public Utilities Code and in

Section 1238 of the Code of Civil Procedure. See, e.g., Southern Pac. Co.

v. Los Angeles Mill Co., 177 Cal. 395, P. {1918 )(spur tracks);

Vellejo & N. R, Co. v. Reed Orchard Co., 163 Cal. 545, W7 P. 238 (1915)(1and

for wharves for transfer of freight between railroad cars and boais where
reasonably necessary for railrosd corporation's future business); Central

Pacific Ry. Co. v. Feldman, 152 Cal. 303, 92 P, 849 {1907)(land adjacent to

gtation grounds required for a freight house); Southern Pacific R. R. Co. v.

Reymond, 53 Cel. 223, P. ( }{workshop); Madera R. Co. v. Raymond

Granite Co., 3 Cal. App. 688, 87 P. 27 (1906)({spur tracks). Cf. City of Loe

Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (1916)(1and for

pcle line for transmission of power to public railway). Section 611 would
not, however, permit condemnation by & railroad corporation of land to be

used, for example, as an industrial park.
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PUBLIC UTILITIES CODE § 611
Tentatively approved March 1970
Section 611 supersedes provisions formerly contained in the Public
Utilities Code and Code of Civil Procedure insofar as those provisions
related to privately owned public utilities. See subdivision (g) of Sec-
tion 7526 of the Public Utilities Code (right to condemn lands "to be used
in the constrvucticn and maintenance of its roads, and all necessary eppendages
and adjuncts”); Section 1238 of the Code of Civil Procedure, subdivision Y
("steam, electric and horse railrosds"), subdivision 11 (railroads "for
quarrying, logging or lumbering purposes"). See also Section 1238, sub-
division 9 {"roads for transportation by traction engines or road locomotives™).
Section 611 has no effect on various specific grants of the power to
railroads to condemn private property. See Public Utilities Code Sections
7533 (edditional tracks), 7535 (railroad imtersections), 7536 {railroad
crossings). See also Public Utilities Code Section 7508 (right of eminent

domain in trensferee of rallroad corporation).
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PUBLIC UTILITIES CODE § 612

Tentatively approved March 1970

§ 612. Electrical corporations

612. An electrical corporation may condemn any property neces=

sary for the construction and maintenance of its electric plant.

Comment. Section 612 grants "electrical corporations” {defined in Sec-
tion 218) the right of eminent domain to acquire property necessary for the
construction and maintensnce of its "electric plant.” "Electric plant” is
defined in Section 217 to mean in substance all property devoted to public
use in the production, generation, transmission, delivery, or furnishing of
electricity for light, heat, or power. Thus, Section 612 authorizes ccndemma-
tion of any property necessary to carry out the regulated activities of the
electrical corporation. It retains and possibly broadens the authority
formerly found in subdivisions 12 and 13 of Section 1238 of the Code of Civil
Procedure and supersedes those subdivisions insofar as they apply to privately
cwned public utilities. See also the Comment to Section 613. Insofar as
subdivision 13 permits acquisition of property for future use, it is
anticipated that that authority will be given to privately owned public
utilities by a general provision to be included in the comprehensive

condemnation statute.
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PUBLIC UTILITIES CODE § 613

Tentatively approved March 1970

§ 613. Gas corporations

613. A gas corporation may condemn any property necessary

for the construction and maintemance of its ges plant.

Comment. Section 613 grants "gas corporations” (defined in Section 2e2)
the right of eminent domain to acquire property necessary for the construction
and maintenance of 1ts "gas plant."” "Gas plant” is defined in Section 221
to include all property used in connection with or to facilitate the
production, generstion, transmission, delivery, or furnishing of gas,
natural or menufactured, for light, heat, or power. Thus, Section 613
authorizes condemnation of any property necessary to carry out the regulated
activities of the gas corporation.

Sections 612, 613, and 614 largely supersede subdivision 17 of Section
1238 of the Code of Civil Procedure. Insofar as subdivision 17 permits
acquisition of property for future use, it is anticipated that that authority
will be given privately ovned public utilities by a general provision to be

included in the comprehensive condemnation statute.
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PUBLIC UTILITIES CODE § 61k

Tentatively approved March 1970

§ 61k, Hest corporations

61k. A heat corporation may condemn any property necessary

for the comstruction and meintenance of i%s heating piant.

Comment. Section 614 grants "heat corporations"” (defined in Section 22k)
the right of eminent domain to acquire property necessary for the construction
and maintenance of its "heating plant." "Heating plant" is defined in
Section 223 to include all property used in connection with or to facilitsate
the production, generation, transmission, delivery, or furnishing of heat for
dcmestic, business, industrial, or public use.. Thus, Section 614 authorizes
condemnation of any property necessary to carry cut the regulated activities

of the heat corporations. See the Comment to Section 613.
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PUBLIC UTILITIES CODE § 615

Tentatively approved March 1970

§ 615. Pipeline corporations

615. A pipeline corporation may condemn any property necessary

for the construction and maintenance of its pipeline.

Comment. Oection 615 grants “pipeline corporations” (defined in Sec-
tion 228) the right of eminent domain to acquire property necessary for the
construction and maintenance of its "pipeline." "Pipeline" is defined in
Section 227 to include all property used in connection with or to facilitate
the transmission, storage, distribution, or delivery of crude oil or other
fluid substances except water through pipelines.. Thus, Section 615 euthorizes
condemnation of eny property necessary to carry out the regulated activities
of the pipeline corporation.

Section 615 supersedes subdivision 10 of Section 1238 of the Code of
Civil Procedure {authorizing condemnation for "oil pipelines") insofar as that

subdivision relates to privately owned public utilities.
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PUBLIC UTILITIES CODE § 616

Tentatively epproved March 1970

§ 616. Telephone corporations

616. A telephone corporation may condemn any property necessary

for the constructicn and maintenance of its telephone line.

Comment. Section 616 grants "telephone corporations" (defined in Sec-
tion 23%4) the right of eminent domain to acquire property necessary for the
construction and maintenance of its "telephone line." "Telephone line" is
defined in Section 233 to include all property used in connection with or
to facilitate communication by telephone, vhether such commumication is had
with or without the use of transmission wires. Thus, Section 616 authorizes
condemnstion of any property necessary to carry out the regulated activities
of the telephone corporation.

Section 616 supersedes a portion of subdivision 7 of Section 1238 of the
Code of Civil Procedure {authorizing condemnation for "telephone . . . lines,
systems and plants") insofar as that subdivision relates to privately owned

public utilities.
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PUBLIC UTILITIES CODE § 617

Tentatively approved March 1970

§ 617. Telegraph corporations

617. A telegraph corporation may condemn any property necessary

for the construction and maintenance of its telegraph line.

Comnent. Section 617 grants "telegraph corporations" (defined in Secticn
236) the right of eminent domein to acguire property necessary for the construec-
tion mnd meintenance of its "telegraph line." “Telegraph line” is defined in
Section 235 to include all property used in commection with or to facilitate
communication bty telegraph, whether such communication is had with or without
the use of transmission wires. Thus, Section 617 authorizes condemnetion of
any property necessery to carry out the regulsted activities of the telegraph
corporation.

Section 617 supersedes a portion of subdivision 7 of Section 1238 of the
Code of Civil Procedure (suthorizing condemnstion for "telegraph . . . lines,
systems end plants") ineofar as that subdivision relates to privately ownmed

public utilities.
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PUBLIC UTILITIES CODE § 618 ,

Tentatively approved March 1970

§ 618. Water corporations ,

618. A wvater corporation may condemn any property necessary

for the construction and maintenance of its water system.

Comment. Section 618 grants "water corporations” (as defined in Section
2Lk1) the right of eminent domein to acquire property necessery for the con-
struction and maintenance of its "water system.” "Water system” is defined
in Section 240 to include all property used in connection with or to facilitate
the diversion, development, storage, supply, distribution, sale, furnishing, |
carriage, apportiocnment, or messurement of water for power, irrigatiom, |
reclamation, or manufacturing, or for municipal, domestic, or other beneficial
use. Thus, Section 618 authorizes condemnation of any property necessary to
carry out the regulsted activities of the water corporation.

Section 618 supersedes portions of subdivisions 3 and 4 of Section 1238

of the Code of Civil Procedure insofar as those portions relate to condemnation

by privately owned public utilities.
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PUBLIC UTILITIES CODE § 619

Tentatively approved March 1970

§ 619. Wharfingers

619. A wharfinger may condemn any property necessary for the
construction and maintenance of facilities for the receipt or dis-

charge of freight or passengers.

Comment. Section 619 grants s "wharfinger" the right of eminent domain
to acquire property necessary for facilities for the recelpt or discharge of
freight or passengers. 'Wharfinger" is defined in Section 242 to include
"every corporation or person owning, controlling, operating, or managing any
dock, wharf, or structure used by vessels in connection with or to facilitate
the receipt or discharge of freight, other than bulk liquid commodities, or
passengere for compensation within thie State.”

Section 619 supersedes portions of subdivisions 3 {"public mooring places
for watercraft®) and 4 ("wharves, docks, piers, . . . chutes, booms") of
Section 1238 of the Code of Civil Procedure insofar as those porticns relate

to privately owned publie utilities.
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FUBAIC UTILITIES CODE § 620

Tentatively approved March 1970
Revised April 1970

§ 620. PFerries

620. A common carrier, as defined in subdivision.(b) of Seec-

tion 211, may condemn any property necessary for the construction
and maintensnce of facilities for 1ts transportation of persons

or property.

Comment. Section 620 grants the power of eminent domain to acquire
property necessary for ferry facilities. The reference to subdivision (b}
of Section 211 incorporates s definition of those publie utilities that
transport persons or property for compensaticn by vessel upon inland waters
or upon the high seas between points within this etate. Section 620 super-
gedes the grant of condemnation for "ferries" in gubdivision 4 of Section
1238 of the Code of Civil Procedure insofar as that subdivision relates to
the privately owned public utilities. See 3Streets and Highways Code

Sections 30802, 30866 {regulation of amount of ferry tolls).
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PUBLIC UTILITIES CODE § 621

Tentatively approved March 1970
Revised May 1970

§ 621, Street railroad corporations

621. A street railroad corporation may condemm any property
necegsary for the construction and meintenance of its street

railroad.

Comment. Sectlon 621 grants "street reilroad corporations” {defined in
Section 232) the right of eminent domain to acquire property necessary for
the construction and maintenance of its "street railrcad" {defined in
Section 231). It replaces in substance the authority formerly found in é
subdivision (g) of Section 7526 and incorporated by reference by Section 7801 |
and in Section 1238 of the Code of Civil Procedure. See the Comment to

Section 611. ?
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PUBLIC UTILITIES CODE § 622

™

Tentatively approved March 1970

§ 622. Motor carriers

622. (a) As used in this section, "motor carrier" means:

(1) A highway common carrier as defined in Section 213.

{2) A passenger stage corporation as defined in Section 226.

(b} A motor carrier may condemn any property necessary for
the construction and maintenance of terminal facilities for the
receipt, transfer, or delivery of the passengers or property it

carries.

Comment. Section 622 grants certain motor carriers the right of
eminent domain to acquire property necessary for terminal facilities.

Sections 621 and 622 supersede subdivision 22 of Section 1238 of the Code

of Civil Procedure which granted condemnation authority for "terminal
facilities, lands or structures for the receipt, transfer or delivery of
passengers or property by any common carrier operating upon any public
highway in this state between fixed termini or over a regular route, or
for other terminal facilities of any such carrier.”
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PUBLIC UTILITIES CODE § 623

Tencaitlrely approved March 1970

§ 623. Warehousemen

£23. A warehouseman may condemn any property necessary for

the construction and maintenmance of i1ts facilities for storing property.

Comment. Section 623 grants a "warehouseman" (defined in Section
239} the right of eminent domain to acquire property necessary for stor-
ing property. Section 623 supersedes a portion of subdivision 4 of
Section 1238 of the Code of Civil Procedure (granting authority to con-

demn for "warehouses") insofar as that portion relates to privately owned

public utilities.
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PUBLIC UTILITIES CODE § 625

Staff recommendation considered by
Commission Merch 1970--action deferred

§ 625. Resolution of Public Utilities Commission

625. MNo condempation proceeding shall be commenced under the
authority granted by this article unless the Public Utilities Com-
mission firast adopts a resolution declaring that the public inter-
est and necessity require the mcquisition, construction, or comple-
tion by the public utility of the project for which the property is
required and that the fee or such interest in the property as is

described in the resclution is necessary for the project.

Comment. Sections 625 and 626 impose a requirement not found in
prior law. The sections, which are based on Streets and Highways Code
Sections 102 and 103, make the question of necessity one for determina-
tion by the Public Utilitles Commission rather than by the court as

under former lawv.
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PUBLIC UTILITIES CODE § 626
(:’ Staff recommendation considered by
Commission March 1970--action deferred

§ 626. Effect of resoluticn

626. The resolution of the commission is conclusive evidence:
(a) Of the public necessity of such proposed project.
(t) That such fee or interest in the property is necessary

therefor,
{c) That such proposed project is planned or located in a

manner which will be most compatible with the greatest public good

and the least private Injury.

Commernt. See the Comment to Section 625.
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PUBLIC UTILITIES CODE § 2729

Tentatively approved March 1970

MUTUAL WATER COMPANIES

Sec. . Bection 2729 is added to the Public Utilities Code,

to read:

2729, A mutual water company may exercise the power of eminent
domain for water, water rights, camnals, ditches, dams, poundings,
flumes, aqueducts and pipes for irrigation of lands furnished with

water by such company.

Comment. Section 2729 specifies the condemnation authority of a
mutual water company (defined in Section 2725). The section continues
without substantive change the authority to condemn formerly conferred
by Code of Civil Procedure Section 1238(%4)(condemnation authorized for
"water, water rights, canals, ditches, dams, poundings, flumes, aque-
ducts and pipes for irrigation of lands furnished with water by corpora-
tions supplying water to the lands of the stockholders thereof only").

Matual water companles are not generally subject to the jurisdiction
of the Public Utilities Commission. See Pub. Util. Code § 2705. However,
it is possible that exercise of the power of eminent domain by a mutual
water company may demonstrate an intention to devote the property so
acquired to public use and thereby render the company subject to regula-

tion as a public utility. See Coroma City Water Co. v. Public Utilities

Comm'n, 54 Cal.2d& 834, 357 P.2d 301, 9 Cal. Rptr. 2i5 (1960); Lamb v.

California Water & Tel. Co., 21 Cal.2d 33, 129 P.2d 371 (1942).
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STREETS & HTGHWAYS CODE § 4008

Tentatively approved April 1970

STREET CPENING ACT OF 1903

Sec. . Section 4008 of the Streets and Highways Code is
amended to read:
LDO8. 'Street" includes public street, avemues, roads,

highways, byroads, squares, lanes, alleys, courts or places.

Comment. The addition of "byroads" to Section 4008 makes it clear
that byroads--roads, open to public use, that furnish access to an exlst-
ing public road from or primarily from otherwlse isolated property--may
be established under the Street Opening Act of 1903. See Section 4008.1
defining "byroad." This addition probably codifies existing law. Cf.

City of Oskland v. Parker, TO Cal. App. 295, 233 P. 68 (192k4).
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STREETS & HIGHWAYS CODE § 4008.1

Tentatively approved April 1970

STREET OPENING ACT OF 1903

Sec. . Section 4008.1 is added to the Streets and Highways
Code, to reed:

4%008.1. "Byroad" means a road, open to public use, that
furnishes access to an existing public road from or priparily from

otherwise isolated property.

Comment. The definition of "byroad" in Section 4008.1 is based on

the discussion in Sherman v. Buick, 32 Cal. 2k2 (1867). It adopts

substantially the definition formerly incorporated in Section 1238(6)
of the Code of Civil Procedure; however, any restriction im utilization

of the property served by the byrced is eliminated.
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STREETS & HIGHWAYS CODE § %120.1

Tentatively approved April 1970

STREET CPENING ACT OF 1903

Bec. . Section 4120.1 is added to the Streets and Highways
Code, to read:

4120.1. The owner of any property that may be benefited by a
proposed improvement may file with the legislative body a request
that the improvement bte undertaken. Such request may, but need not
include the maps, plats, plans, profiles, specifications, and cther
informetion referred to in Sections 4120 and 4122, and shall not be

denied without a public hearing.

Comment. Section 4120.1 is added to the Street Opening Act of 1903 to
expressly authorize initiation of improvement proposals by individusl
property owners. Similar procedures already exist 1n many counties and
eities. In reviewing a property owner's request, the board of supervisors
should consider the necessity for the improvement to provide access and the
relative hardship to the party whose land is sought to be used for the

improvement compared to the one seeking the improvement.
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